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Design legislation

Will broken
windscreens break

European law?
Europe’s automotive glass repair and

replacement firms are fighting to prevent
EU regulations from dealing the sector a harsh

blow, to the advantage of automakers.
The following interview of the President

of Automotive Glazing Europe shows how
this battle is being fought.

Mr. Bain, why is it that design protection has
become a threat to the autoglass aftermarket and
the installers’ business?

A good question. Design rights have to do with
a product’s appearance. Accordingly, we usually
associate design with textiles, china, consumer
electronics and also maybe the styling of a new
car. Good design makes a product more attractive
to the buyer and thus influences choice. Design,
then, is an instrument of sales promotion and, as
such, deserves protection.

Automotive Glazing Europe, or
AGE, is one of the organisations
belonging to the Union Européene

des Miroiteries Vitriers (UEMV, the European
Glaziers Association), and represents the interests
of businesses which specialise in the repair and
replacement of vehicle windscreens.

 In this interview, Mr. Peter S. Bain, president
of AGE, illustrates the problems faced by the sec-
tor in the light of forthcoming European Union
legislation on design protection.

Peter Bain, Pim H.K. de Ridder
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The carmakers, however, have distorted this le-
gitimate design idea by also applying it to spare
parts, where the consumer is no longer interested
in car styling and where he has no design choice
to make. If design protection goes so far then the
consumer becomes a “captive”, subject to the
mercy of the carmaker as the only supplier of
spare parts for the lifetime of his or her vehicle.

So there is something specific about spare
parts?

Certainly. For example, even if the styling of
the bumper of a new Ford model is design pro-
tected, Ford’s competitors can still develop new
cars with integrated bumpers. They just have to
make sure (and this can be easily done) that their
bumper styling is sufficiently distinct from
Ford’s.

A manufacturer of a spare bumper does not
have this choice. A spare bumper - and the same
is true for a spare windscreen - must match the
outside dimensions and the styling of the original
product exactly. Otherwise it could not be market-
ed. Consequently, in the course of their normal
business, spare parts manufacturers would always
infringe on the carmakers’ design rights. The car-
maker could, in other words, prevent anybody
from producing, distributing or installing spare
parts such as bumpers or windscreens.

The difference between protecting the new
bumper and the replacement bumper is obvious.
In the first case, competition in cars (with bump-
ers) is fully maintained. In the second case, com-
petition in replacement bumpers would be totally
eliminated; the carmaker would have a total mo-

nopoly on the product.
This clearly goes against a fun-

damental dogma of design law,
granting a monopoly in the appear-
ance of products, but never in the
products themselves. And this is
clearly against the interests of the
public at large.

What has been the answer of the
Commission?

Initially, in 1991, the Commis-
sion had simply suggested a “must
fit”, or “interconnection”, clause.
This clause excludes design protec-

tion from those features of a component which are
necessary to assemble or connect it with the car.
Coming back to my examples: under the intercon-
nection clause, the outside dimensions of a bump-
er or a windscreen are not protected.

But what about the remaining stylistic elements
and forms?

That is the crucial issue. It does not make sense
to produce a spare bumper which fits the car but
which looks different to the “original”, to the one
which has to be replaced; or to produce a wind-
screen which can be installed but which differs in
the convexity of its form. Such spare parts just
could not be sold; no car owner - and there are
180 million in the Community - would reasonably
buy them.

Thanks to our lobbying and the lobbying of our
allies, the Commission began to understand this
problem and its far-reaching impact. In its official
proposals issued in December 1993, the Commis-
sion provided for what has become known as the
“Repairs Clause”. This clause opens the door for a
free after-market. It says that a car component,
even if it is design protected, may be freely repro-
duced for repair purposes and with all stylistic ele-
ments and forms which are necessary to restore the
original appearance of the car. In other words,
spare bumpers or spare windscreens exactly mir-
roring the “original” can be produced, distributed
and installed by everybody within the Community.

This is exactly what we need. And we therefore
welcome the Commission’s approach - at least in
principle.

In principle? Is there a problem?

Fig. 1 (left)
The
President
of AGE,
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Bain

Fig. 2
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de Ridder
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portionally compensate the carmaker for his de-
sign investment. In our view, this is not a sound
idea. For the carmaker receives a reward for his
investment, “a design premium”, every time he
sells a new car.

We therefore still believe that a Repairs Clause
from day one, straightforwardly applied without
any extras, is the right answer to the spare parts is-
sue.

And what is going to happen now?
The European Parliament on the one hand, and

the Commission and the Council of Ministers on
the other, must now try to reconcile their conflict-
ing views on the issue. This procedure has just be-
gun and will be finished not before May 1996. In
any case, it is the Council of Ministers - the na-
tional governments, that is - which has the final
word in this matter. Automotive glass is not
unique, and is not sold as such. It has to meet in-
ternational safety standards, which are independ-
ent from standards set by car manufacturers. All
glass has to be marked.

What this means is that we have to continue or
even extend our lobbying efforts. The fight is not
over!

Fig. 3
A windscreen
being
replaced

Yes. The Commission, in order to accommo-
date and assuage carmakers, “compromised” and
decided that the Repairs Clause should become
effective only three years after a new car model
has been launched. This would give carmakers a
three-year product monopoly, particularly detri-
mental to the autoglass sector - for obvious rea-
sons. One of them being that glass repairs, slightly
different from the replacement of wearing parts,
occur from day one. And another one being that
installers could no longer provide a full line serv-
ice to important customers like big car rental com-
panies which pursue the policy of quickly updat-
ing their fleets with the newest car models (and
disposing of them after a short period of use).

So, we continue to lobby for a Repairs Clause
“from day one”.

Have your efforts been successful?
It seems so. At least some progress has been

made. The European Parliament, discussing the
Commission’s proposals, decided on 12 October
1995 that the Repairs Clause should operate from

day one; that there should be no time limit for en-
tering the aftermarket. This motion was approved
with an overwhelming majority.

However, Parliament felt that in the case of de-
sign protection, a “fair and reasonable remunera-
tion” should be paid to the holder of the design
right, i.e. the carmaker. The idea behind this prop-
osition is that the parts manufacturer should pro-

Entire content © 1996 by Artech Publishing S.r.l.


